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EXPLANATORY Nove. The following index and digest will be found to contain only 
the legal items which have appeared in the BANKING LAW JouRNAL during 1916. Finan- 
cial and other items will be found in the Banking and Financial Index on page xviii. 

The entire arrangement of the Legal Index, including the section numbering fol- 
lows the plan of the recently published ‘Banking Law Journal Digest,’’ which includes 
all the legal decisions appearing in the BANKING LAW JouRNAL from January, 1900, to 
June, 1912, inclusive. This plan was also followed in the Supplement to the Banking 
Law Journal Digest, which includes all the legal decisions appearing in the BANKING 
Law Journat from July, 1912, to December, 1914, inclusive. The following digest for the 
year 1916, together with the annual digest for 1915, brings the original Digest and the 


Supplement down to the date of January 1, 1917. 

The fact that the same plan has been followed in the original Digest, the 
Supplement and the annual digests make it possible to turn readily from a section number 
of one to the same section number of the others and thus find all of the decisions covering 


the same point. 


ACCEPTANCE. 


See Taxation. 
Acceptance for benefit of customer. 


Where a bank accepts a draft for the 
benefit of a customer at his request, the 
latter cannot claim that he is not liable 
to the bank because the draft was not ac- 
cepted in writing by him. Central Ex- 
change Bank v. Williams, Okla., 156 Pac. 
Rep. 347. 33 B. L. J. 374. 


§3. Liability of acceptor. 


An acceptance “payable out of proceeds” 
of a certain contract means gross and not 
net proceeds. Schwabacher Hardware 
Co. v. A.. W. Miller Sawmill Co., Wash., 
155 Pac. Rep. 767. 33 B. L. J. 618. 


ACCOMMODATION PAPER. 


§18. Accommodation paper of married 
woman. 

Where a married woman, residing in 
New York, indorses a note for accommoda- 
tion while temporarily in the State of New 
Jersey, the indorsement is governed oy 
the laws of the latter State, and is void. 
Heidelburger v. Heidelburger, 158 N. Y. 
Supp. 993. 33 B. L. J. 38. 

§20. Liability to parties other than the 
one accommodated. 

An accommodation indorser is liable 
though the holder of the note takes it with 
the knowledge that he signed for accom- 


ACCEPTANCE (Continued). 


modation. First State Bank v. Davis, 
La., 72 So. Rep. 185. 33 B. L. J. 610. 

Where a landlord signed his tenant’s 
note as accommodation indorser and 
received $200 on account of rent due out 
of the proceeds, it was held that he could 
not escape liability on the note by claiming 
that he thought it was merely a waiver of 
rent. Brookland Bank v. Martin, S. C 
89 S. E. Rep. 546. 33 B. L. J. 667. 


§22. Effect of extension of time on accom- 
modation maker. 


The payee’s extension of time on a note 
does not release the accommodation in- 
dorsers on a collateral note. Commercial 
National Bank v. Sanders, La., 71 So. Rep. 
891. 33 B. L. J. 530. 


ACKNOWLEDGMENTS AND 
AFFIDAVITS. 


Function of acknowledgment. 


The function of an acknowledgment of a 
deed is to make the deed admissible as 
evidence without proof of its execution, 
except the certificate of acknowledgment, 
and to entitle it to record. Cupp v. Welch, 
294, 70S. W. Rep. 139. 33 B.L. J. 


Acknowledgment or affidavit over tele- 
phone. 


_An affidavit made over the telephone is 
without effect. Sullivan v. Flatonia First 
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ACKNOWLEDGMENTS AND 
AEFIDAVITS (Continued.) 


National Bank, Tex., 83 S. W. Rep. 421; 
Carnes v. — Ga., 74 S. E. Rep. 785. 
33 B. L. J. 159 
The taking ‘of an acknowledgment or 
affidavit over the telephone by a notary 
~ illegal and unauthorized. In re Napolis, 
55 NY. Supp. 416. 33 B.L. J. 214. 


AGENTS. 
§30. Payment of agent’s debt with prin- 
cipal’s money. 
See Deposits, §168. 


ATTORNEY’S FEES. 


§51. Provision for attorney’s fees. 

A provision in a promissory note for an 
attorney's fee in case the note is not paid 
without suit, is void in Arkansas. Bank 
of — Grove v. Sudbury, Ark., 180 S. W. 
0. 33 B. L. J. 221. 

n agreement in a note to pay “costs of 
collection” in the event that the note is not 
paid at maturity, authorizes the recovery 
of $35 as attorney’s fees. Letcher v. 
Wrightsman, Okla., 158 Pac. Rep. 1152. 
33 B. L. J. 669. 


BANKING. 
Bank Examination. 


An agreement between two banks to 
transfer notes from one to the other so as 
to deceive the bank examiner into believing 
that there had been no illegal excessive 
loans is unenforceable. Exchange Bank 
v. Clay Center State ~— a 159 N. 
W. Rep. 409. 33 B. L. J. 8 


§64. Right to engage in cide bank 
business. 

The Nebraska banking board has the 
4 to refuse a charter to a savings 
ank which proposes to operate in the 
same rooms or in rooms adjoining those 
occupied by a national bank, and where 
the officers and directors of the two banks 
are substantially the same persons. Cham- 
berlain v. Morehead, Neb., 155 N. W. Rep. 
879. 33 B. L. J. 375. 


BANKRUPTCY. 


§659. Preferences. 


Where an insolvent person within 4 
months before his bankruptcy assigns an 
account to a bank in payment of. past 
indebtedness, the bank having knowledge 
of the insolvency, must surrender the 
account to the receiver of the estate. 
Aronin v. Security Bank, 228 Fed. Rep. 
888. 33 B. L. J. 303. 


§60. Priorities between different parties. 
See Collections, §124. 


Under an Idaho statute public money on 


‘general one in a bank, is entitled to 


payment the insolvency 
of the bank. In re Bank of Sa" so 
157 Pac. Rep. 1117. 33 B. L. J. 612 
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BANKRUPTCY (Continued.) 


Where a court clerk acting with proper 
authority deposits public moneys in his 
hands in a bank on general deposit, such 
deposit is not entitled to a priority of pay- 
ment upon failure of the bank merely 
because of its public character. Phillips v. 
Yates Center Bank, Kans., 158 Pac. 23. 
33 B. L. J. 604. 

A person who cashes checks, delivered to 
workmen for wages, is entitled to a prefer- 
ence as assignee of the claims upon the 
bankruptcy of the drawer. In re Stultz 
Brothers, 226 Fed. Rep. 989. 33 B. L. J. 39. 


§61. Set off. 


Upon the death or insolvency of a de- 
positor, the bank may set off his deposit 
against his unmatured note. Conquest v. 
Broadway National Bank, Tenn., 183 
S. W. Rep. 160. 33 B. L. J. 427. 


BILLS OF LADING. ‘ 


§69. Liability of carrier to bank where 
bill fictitious or issued for goods 
not received. 

A trust company refused to discount a 
draft attached to a bill of lading for cotton, 
which afterwards proved to be forged, 
without evidence that the cotton had been 
delivered to the railroad. The cotton was 
later delivered to the railroad and a genuine 
bill of lading was issued. The shipper then 
had the railroad wire the trust company 
that the cotton had been shipped; the 
trust company thereupon purchased the 
draft. It was held that the railroad was 
not liable to the trust company for the 
amount of its loss. Guaranty Trust Com- 
pany v. Mobile and Ohio R. R.Co. Miss., 
70 So. Rep. 585. 33 B. L. J. 217. 


§74. a of bank discounting bill of 
g as against creditor of 


A bank which discounts a draft attached 
to a bill of lading, covering an automobile, 
has a lien on the car superior to that of 
a person who subsequently takes posses- 
sion of the car by virtue of a writ of at- 
tachment. Commercial Bank v. Elliott, 
Wash., 159 Pac. Rep. 377. 33 B.L. J. 755. 


§76. Liability of bank where shipment 
not according to contract. 


The plaintiff bank discounted a draft 
attached to a non-negotiable bill of lading 
and forwarded it for collection. The con- 
signee paid it and immediately attached 
the gg ged in the hands of the collecting 
bank in an action against the shipper 
based on a breach of warranty. It was 
held the plaintiff was entitled to have the 
attachment released and to recover the 
egg American National Bank v. 
160 N. Y. Supp. 413. 33 B. L. J. 
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BONDS. 


Bidding for bonds. 


Where bonds were offered ‘‘subject to 
their legality,’’ and a bank bid for them 
“subject to approval as to legality,’’ it was 
held that the bank was not entitled to 
reject the bonds on the ground that they 
were illegal in its attorney’s opinion. 
—— City v. Central National Bank 

ans., 153 Pac. Rep. 28. 33 B. L. J. 198. 
Validity. 

In Wisconsin where corporate bonds are 
issued at less than 75% of their par value, 
they are void even in the hands of an 
innocent holder. In re Valecia Condensed 
bg Co., 233 Fed. Rep. 173. 33 B. L. J. 

82. 


CERTIFICATES OF DEPOSIT. 


See National Banks, §291. 
§84. Authority to issue. 


The cashier of a bank has authority to 
issue certificates of deposit. Abbott v. 
Jack, 136 Cal. 510. 69 Pac. Rep. 267. 
33 B. L. J. 60. 

A certificate of deposit is binding on a 
bank, though signed by the cashier in his 
individual name and not as cashier. Alli- 
son v. Hubbell, 17 Ind. 559. 33 B. L. J. 60. 

Certificates of deposit issued by the 
teller of a bank in the presence of the 
cashier are binding on the bank. Steckel v. 
oa National Bank, 93 Pa. 376. 33 B. L. 


"A certificate of deposit was issued in the 
regular form excepting that it was signed 
by the cashier of issuing bank in his name 


alone and not as cashier. It was held that 
the bank was liable on the certificate. 
Crystal Plate Glass Co. v. First National 
Bank, 6 Mont. 303, 12 Pac. Rep. 678. 33 
B. L. J. 935. 


§94. Certificate fraudulently issued. 


A certificate of deposit issued without 
consideration, is not binding on the bank 
except in the hands: of a holder in due 
course. National City Bank v. Titlow, 
233 Fed. Rep. 838. 33 B. L. J. 684. 

A certificate of deposit fraudently issued 
is binding on the bank in the hands of a 
holder in due course or of one who derives 
his title through such a holder. State v. 
Greenville Bank, Mo., 187 S. W. Rep. 597. 
33 B. L. J. 662. 


CERTIFIED CHECKS. 


§103. Certification by mistake. 

Where a bank certified a check by mis- 
take after payment had been stopped, it 
was held that the payee could not enforce 
it where he had not acted to his detriment 
to reliance on the certification. Baldinger 
& Kupferman Manufacturing Co. v. 
Manufacturers-Citizens’ Trust Company, 
156 N. Y. Supp. 445. 33 B. L. J. 108. 


CERTIFIED CHECKS (Continued.) 


§106. Certification of altered, forged, 
and fradulently obtained paper. 

A bank which certifies a raised check 
and afterwards pays it is entitled to recover 
the amount from the bank to which it was 
paid. National Reserve Bank v. Corn 
Exchange Bank, 157 N. Y. Supp. 316. 
33_B. L. J. 202. 

The payee named in a check having 
doubt as to its genuineness, had it certified 
whereupon he parted with value in 
exchange for check. It was held that upon 
discovery that the check had been fraud- 
ulently altered, the drawee bank could 
recover the amount from the payee. 
Security Bank v. National Bank of the 
Republic, 67 N. Y. 458. 33 B. L. J. 322. 


CHECKS. 
Theft of check. 


Where a check by mistake was drawn 
for more than the amount due the payee 
and he cashed it with the knowledge of 
the error, it was held he was not guilty of 
theft. Mitchell v. State, Tex., 180 S. W. 
Rep. 115. 33 B. L. J. 33. 


§110. Check as an assignment. 


A check, though accompanied by a letter 
of advice directing the drawee to protect 
it, does not constitute an assignment. 
Eastman Kodak Company v. National 
Park Bank, 231 Fed. Rep. 320. 33 B.L. J. 
531. 


§113. Check drawn against no funds. 

In order to convict a person of issuing a 
check against insufficient funds, wilfully 
and with intent to defraud, criminal intent 
must be shown. It is not necessary, how- 
ever, to prove that the check was presented 
to the bank. People v. Weir, Cal., 159 
Pac. Rep. 442. 33 B. L. J. 688. 


CLEARING HOUSES. 


See Collections, §116. 
Presentment for Payment, §400. 
§115 Clearing house rules and customs. 

The primary object of the clearing house 
is the exchange of checks and drafts and 
settlement of balances. Mount Morris 
Bank v. Twenty-Third Ward Bank, 172 
N. Y. 244, 64 N. E. Rep. 810. 33 B.L. J. 
587. 

A bank, which pays an overdraft check 
at the clearing house, ony recover the 
amount from the collecting bank although 
the check is not returned within the time 
limited by the clearing house rule. Mer- 
chants Nat. Bank v. National Bank 139 
Mass. 513; Citizens’ Central Nat. Bank v. 
New Amsterdam Nat. Bank, 128 N. Y. 
App. Div. 554, 112 N. Y. Supp. 973. 33 
B. J. 694. 
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COLLECTIONS. 


§116. Duties of collecting bank. 


A bank which receives for collection 
checks bearing forgedindorsements, deposit- 
ed with it in good faith, may refund to 
drawee upon being notified of the forgery 
without waiting to be sued. Geering v. 
Metropolitan Bank, 56 N. Y. Supp. 582. 
33 B. L. J. 113. 


Where checks are sent to a correspondent 
for credit and not for remittance, the for- 
warding bank is not guilty of negligence 
in failing to make inquiry as to the result 
of the collection. First National Bank v. 
City Nat. Bank, Tex., 166 S. W. Rep. 689. 
33 B. L. J. 57. 

Where checks forwarded for collection 
are not heard from within a reasonable 
time, the bank is under obligation to in- 
vestigate and report to depositor. Second 
National Bank v. Merchants National 
Bank, 111 Ky. 930, 65 S. W. Rep. 4; 
Hobart National Bank, v. McMurrough, 
24 Okla. 210, 103 Pac. 601. 33 B. L. J. 57. 

When a bank has collected a check, it 
should not refund the proceeds to the pay- 
ing bank although the latter claims that 
same was fraudulentiy issued by the cashier. 
Monongahela Nat. Bank, v. First Nat. 
Bank, 536 Pa. 270, 75 Atl. Rep. 359. 33 
B. L. J. 56. 

Where a bank, having collected checks 
refunded the money under an agreement 
with the drawee to refund on checks re- 
turned during business hours on the day of 
payment, it was held that it could recover 
the money from the bank from which it 
received the checks and to which it had in 
the meantime remitted. Seaboard Na- 
tional Bank v. Central Trust & Savings 
Pa., 98 Atl. Rep. 607. 33 B. L. 
Where a bank, holding an item for col- 
lection, receives the debtor’s check in pay- 
ment, it must present such check for pay- 
ment promptly and cannot hold it for 
collection through the clearing house. 
Bank of Commerce v. Miller, 105 Ill. App. 
224. 33 B. L. J. 319, 690. 

A drawee bank, after paying a check and 
upon hearing of the drawer’s failure, re- 
turned the check to collecting bank which 
was obliged to refund under the clearing 
house rule. It was held that the payment 
at the clearing house was final and that the 
drawee, which had without authority paid 
the amount over to the drawer’s receiver 
was liable to the owner of the check. Na- 
tional Union Bank v. Earle, 93 Fed. Rep. 
330. 33 B. L. J. 694. 

Where an overdraft check was not re- 
turned within the time allowed by the 
clearing house rule, the payment becomes 
final. Preston v. Canadian Bank, 23 Fed. 
Rep. 179. 33 B. L. J. 694. 

Where a collecting bank presents a check 
through the clearing house requiring an 
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extra day and the check is returned be- 
cause of the drawee’s failure, the bank is 
not liable to the depositor where the latter 
has knowledge that this is the usual method 
of collecting. Merchants Nat. Bank v. 
Dorchester, Tex. Civ. App., 136 S. W. Rep. 
551. 33 B. L. J. 54, 592. 


§117. What may be received in payment 
by collecting bank. 


A bank which receives an item for collec- 
tion, should collect same in cash. Fifth 
National Bank v. Ashworth, 123 Pa. 212, 
16 Atl. Rep. 596; Nunnemaker v. Lanier, 
48 Barb (N. Y.) 234; First National Bank 
v. Fourth National Bank, 89 N. Y. 412. 
33 B. L. J. 316. 

Where there is a custom among banks'to 
receive a check or draft in payment of an 
item held for collection, the bank will be 
protected by such custom in the event that 
the debtor fails before check or draft can be 
collected. First Nat. Bank v. First Nat. 
Bank, Tex. 134 S. W. Rep. 831; Jefferson 
County Savings Bank v. Commercial Na- 
tional Bank, 98 Tenn. 337, 39 S. W. Rep. 
338, 33 B. L. J. 318; contra, National Bank 
of Commerce v. American Exchange Bank, 
320, 52 S. W. Rep. 265. 33 B.L. 
. 319. 


§118. Liability for negligence. 


Where checks forwarded by a bank for 
collection are lost in the mail and the bank 
takes no steps in the matter for 6 weeks, 
when the drawer fails,’ it cannot charge 
the amount back to the depositor. Hein- 
rich v. First National Bank, N. Y. 113 N. 
E. Rep. 531. 33 B. L. J. 733. 

A bank is responsible for its attorney’s 
error in misdirecting a notice of dishonor. 
Davey v. Jones, 13 Vroom (N. J.) 28. 33 
B. L. J. 240. 

Where a check is not collected by reason 
of its being sent by a circuitous route, the 
collecting bank is liable to the depositor. 
First National Bank v. Miller, 37 Neb. 
500. 33 B. L. J. 138. 

An agreement by a depositor exempting 
the bank from liability in making collec- 
tions will not protect it, where a check for- 
warded for collection is not heard from 
within a reasonablé time and the bank neg- 
lects to make inquiry. Harter v. Bank of 
Brunson, 92 S. C. 440, 75 S. E. Rep. 696. 
33 B. L. J. 58. 

A bank receiving a check for collection 
renders itself liable where it does not take 
steps necessary to charge the parties there- 
to in case of default. Fort Dearborn Nat. 
Bank v. Security Bank, 87 Minn. 81, 91 
N. W. Rep. 257. 33 B. L. J. 58. jum 

A collecting bank cannot as a general 
rule, successfully contract against liability 
through its own negligence. Bank, of 
Rocky Mount v. Floyd, 142 N.C. . ; 

S. E. Rep. 95. 33 B. L. J. 234. _ 
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A bank, receiving and forwarding a draft 
for collection, which makes no inquiry for 
a month, when it finds out that the draft 
has been lost, is guilty of negligence. 
American ‘National Bank v. Savannah 
Trust Co., N. C., 90 S. E. Rep. 302. 33B. 
L. J. 912. 

§120. Mailing check direct to drawee. 


It is negligent for a collecting bank to 
send a check direct to the drawee. Ger- 
man National Bank v. Burns, - a 539, 
21 Pac. Rep. 715. 33 B.L. J. 1 

Where a depositor assents to fy sending 
of his check direct to the drawee, he cannot 
hold the collecting bank liable for the re- 
sulting loss. First National Bank v. Cit- 
izens Savings Bank, 123 Mich. 336, 82 N. 
W. Rep. 66. 33 B. L. J. 138. 

It is negligent for a collecting bank to 
send a draft direct to the draweeeven where 
there is no other bank at the place of pay- 
ment and where such is the established 
custom. First National Bank v. City 
Nat. Bank, Tex., 166 S. W. Rep. 689. 
33 B. L. J. 137. 

A collecting bank is not liable for mail- 
ing a check directly to the drawee where 
the depositor consents to this method of 
collection. First National Bank v. First 
National Bank, Tenn., 154 S. W. Rep. 965. 
33 B. L. J. 478. 

It is negligence for a collecting bank to 
forward a draft direct to the drawee. 
American National Bank v. Savannah 
Trust Co., N. C., 90 S. E. Rep. 302. 33 B. 
L. J. 912. 


§123. Liability of bank for default of cor- 
respondent. 


A collecting bank is not liable for the 
defaults of its correspondents unless it 
fails to exercise reasonable care in the selec- 
tion of suitable. correspondents. Farmers 
Bank & Trust Co. v. Newland, 97 Ky. 464, 
31S. W. Rep. 38. 33 B. L. J. 140 

A bank may, by contract in proper form, 
protect itself against liability for its cor- 
respondents defaults. Falls City Woolen 
Mills v. Louisville National Banking Co., 
Ky., 140 S. W. Rep. 66. 33 B. L. J. 231. 


§124. Failure of collecting bank. 


A bank which had collected a check and 
sent its draft for the amount, failed before 
the draft could be collected. It was held 
that upon receiving proceeds, the relation 
between the bank and owner of the check 
became that of debtor and creditor. The 
owner of the check could not collect the 
proceeds as a trust fund. Gonyer v. Wil- 
liams, Cal., 143 Pac. Rep. 736. 33 B. L. 
J. 394. 

A Mississippi statute requires a person 
collecting a draft attached to a bill of lading 
to retain the money 96 hours after the de- 
livery of the bill. In such case, if the col- 
_ lecting bank fails while the money is in its 

hands, the forwarding bank cannot claim it 
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as a trust fund but is entitled to come in 
merely as a general creditor. Alexander 
County National Bank v. Conner, Miss., 
70 So. Rep. 827. 33 B. L. J. 372. 

A check indorsed in blank was ‘deposited 
with the understanding that it could be 
charged back in case of non-collection. It 
was held the title thereto did not pass to 
the bank and that the depositor was en- 
titled to the check as against the receiver 
upon the bank’s failure. Armour Packing 
Co. v. Davis, 118 N. C. 548, 24 S. E. Rep. 
365. 33 B. L. J. 393. 

Where a bank holding a draft for col- 
lection, charges it against the drawee’s ac- 
count and surrenders the attached bill of 
lading, the same constitutes a payment of 
the draft, although the bank is insolvent at 
the time. Empire Cotton Oil Co. v. Sel- 
33 B. L. J. 


lars, Ga., 89 S. E. Rep. 454. 
620 


A check indorsed in blank and deposited 
was forwarded by the bank to a corres- 
pondent to which it was indebted. The 
correspondent applied the check to the debt 
and the forwarding bank failed the next 
day; it was held that the correspondent was 
entitled to the check as against the deposi- 
tor. Hoffman v. First National Bank, 46 
N. J. Law 604. 33 B. L. J. 472. 

The plaintiff bank sent a check to the de- 
fendant bank for collection. The check 
was received by the superintendent of the 
banks who had in the meantime taken pos- 
session of thedefendant. He had the check 
certified and collected it. It appeared 
that the defendant was indebted to the 
plaintiff at this time. It was held that the 
plaintiff could recover the amount of the 
check to apply on such debt. German Na- 
tional Bank v. Carnegie Trust Co., 158 N. 
Y. Supp. 222. 33 B. L. J. 470. 

Where a bank received checks indorsed 
“for collection for account of” and fails, the 
owner of the checks is entitled to the full 

roceeds of those collected after the failure 

ut not of those collected before the fail- 
ure. National Butchers’ and Drover’s 
Bank v. Hubbell, 117 N. Y. 384, 22 N. E. 
Rep. 1031. 33 B. L. J. 391. 

When a check indorsed ‘‘for collection”’ 
is forwarded to a correspondent bank, the 
correspondent is not entitled, upon the 
failure of the forwarding bank, to apply the 
proceeds to the satisfaction of a debt owing 
to it from bank. Bank of Clarke Co. v. 
Gilman, 81 Hun. (N. Y.) 486, 30 N. Y. 
1111, Aff'd 152 N. Y. 634. 33B.L. 

392 

The plaintiff indorsed a check in blank 
and deposited it. The bank indorsed it 
“collect for account of,” and forwarded it to 
the defendant. The latter credited the pro- 
ceeds against an overdraft of the forward- 
ing ban ia upon the subsequent failure of the 
forwarding bank. It was held that the 
defendant had no right to so apply the pro- 
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ceeds. Branch v. United States Nat. 
Bank, 50 Neb. 470. 33 B. L. J. 473. 


§126. Title of collecting bank. 


Where a check is deposited with the un- 
derstanding that it may be charged back in 
the event of non-collection, the title does 
not pass to the bank and, if payment is 
stopped the bank cannot recover in an 
action against the drawer, even though the 
depositor had been allowed to draw against 
the check. American Savings Bank & 
Trust Co. v. Dennis, Wash., 156 Pac. Rep. 
559. 33 B. L. J. 602. 


CONSIDERATION. 


§133. What does not constitute a sufficient 
consideration. 


A promissory note, given by a man upon 
consideration that his wife should not de- 
fend a divorce action which he had insti- 
tuted, is against public policy and void. 
Hood v. Burleson, Ark., 157 S. W. Rep. 
1059. 33 BAL. J. 665. - 


DELIVERY. 


§149. Necessity for delivery. 


An insurance Company gave to its agent, 
tofdeliver to the payee, a check represen- 
ting a loan on payee’s policy, the agent in- 
duced the payee to indorse the check in the 
belief that he was signing a receipt, and 
absconded with the proceeds. It was held 
that as there had been no delivery to the 
payee, He was entitled to have his policy 
returned and his note cancelled. _Berry v. 
Mutual Life Insurance Co., 211 Mass. 306, 
97 N. E. Rep. 779. 33 B. L. J. 62. 


§151. Incomplete instrument filled out and 
negotiated without having been de- 
livered. 


Where a person negligently leaves a 
blank signed check unguarded and they 
are stolen and filled out and collected, the 
drawee bank is not liable to the depositor. 
S. S. Allen Grocery Co. v. Bank of Bu- 
chanan County, Mo., 182 S. W. Rep. 777. 
33 B. L. J. 354. 

A blank signed check left unguarded in 
the drawer’s office was stolen, filled out and 
negotiated. It was held that the pur- 
chaser in good faith could recover against 
the drawer. Phillips v. A. W. Joy Co., Me., 
96 Atl. Rep. 727. 33 B. L. J. 452. 


DEPOSITS. 


Deposit as security for contract. 


Where money is deposited with bank to 
be paid as penalty in case of default on con- 
tract, the depositor cannot recover money 
from the bank, even though the penalty is 
void without showing that the other party 
to contract has no claim for damages. 
Kuter v. State Bank of Holton, Kans., 152 
Pac. Rep. 662. 33 B. L. J. 26. 
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Bidding for public deposits. 
Under the laws of Ohio, county commis- 
sioners cannot refuse to award the use of 
inactive deposits of the county to a bank, 
offering the highest rate of interest there- 
for, on the sole ground that the bank named 
as sureties the same individuals named in 
its bid for active deposits of the county. 
Board of Commissioners v. State, Ohio, 110 
N. E. Rep. 254. 33 B. L. J. 22. 
Refusal of bank to give statement of ac- 
count. 


A petition against bank by one of its 
customers, declaring that the Bes had re- 
fused to give a statement of the petitioner’s 
account, as a result of which it became 
necessary for him to sell certain property in 
order to pay a note, does not make out a 
case of action against the bank. Vasa 
Company v. Ohio Valley Banking & Trust 
a Ky., 179 S. W. Rep. 1045. 33 B.L.J. 


Deposit by municipal official. 

A town supervisor opened an account in 
his name as supervisor and drew money on 
a series of checks payable to his individual 
order and misappropriated the proceeds. 
It was held the bank was not liable to the 
town for the misappropriation. Town of 
Eastchester v. Mt. Vernon Trust Co., 159 
N. Y. Supp. 289. 33 B. L. J. 515. 


Power to appoint depository. 


Where the power to appoint a depository 
is given in general terms, the appointing 
authority cannot bind itself by appointing 
for any definite period, but has always the 
power to revoke and reappoint. Van Vlis- 
singen v. Clay County, 54 Minn. 555, 56 N. 
W. Rep. 251. 33 B. L. J. 477. 


§159. Deposits made when bank insolvent. 


A depositor is entitled to recover in full 
a deposit made when the bank is insolvent 
within the knowledge of its officers. Rich- 
ardson v. Denegre, 93 Fed. Rep. 572; St 
Louis & San Francisco Ry. Co. v. Johnson, 
133 U. S. 566. 33 B. L. J. 548. 

Where checks deposited when a bank is 
insolvent within the knowledge of its offi- 
cers, are collected and the proceeds min- 
gled with the funds of the bank before its 
doors are closed, the depositor is not 
entitled to collect the amount in full as a 
trust fund. Lanterman v. Travous, 174 
a 459, 51 N. E. Rep. 805. 33 B. L. J. 
549. 

Where a bank receives checks for col- 
lection with knowledge of its insolvency, 
the depositor may recover the amount from 
the receiver subsequently appointed; the 
same constitutes a trust fund, notwithstand- 
ing the fact that the proceeds have been 
collected and mingled with the other assets 
of the bank. Pennington v. Third Nat. 
Bank, Va., 77 S. E. Rep. 455. 33 B. L. J. 
550. 
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Where a check deposited at a time when 
the bank has knowledge of its insolvency, 
is used in settlement of a debt, the fund in 
the receivers hands is not increased and the 
depositor has the rights of a general credi- 
toronly. City Bank v. —, 75 Fed. 
Rep. 771. 33 B. L. J. 5 

Where a check deposited 3 in a bank at a 
time when it has knowledge of its insol- 
vency, is used in settlement of a balance at 
the clearing house, the depositor is not en- 
titled to recover the full amount thereof 
from the receiver, but may come in only 
as a general creditor. Willoughby v. 
Weinberger, 15 Okla. 226, 79 Pac. Rep. 
777; contra, Kansas State Bank v. First 
State Bank, 62 Kans. 788, 64 Pac. Rep. 
634. 33 B. L. J. 551. 


§168. Deposits by executors, administra- 
tors and trustees. 


An executor deposited estate funds in his 
individual account and used the same for 
his own purposes, the bank having knowl- 
edge of such fact. It was held that the 
bank was liable to the estate for the amount 
misappropriated by the executor, after the 
bank had received notice that he was use- 
ing the funds for the payment of his per- 
sonal debts. Bischoff v. Yorkville Bank, 
156 N. Y. Supp. 563, 33 B.L.J. 103, Re- 
N. E. Rep. 759. 33 B. L. J. 


versed, 112 
520 


Where a check payable to a person as 
commissioner, was deposited to his individ- 
ual credit, the bank was held liable where 
the depositor misappropriated the proceeds. 
Bank of Hickory v. McPherson, Miss.,.593 
So. Rep. 934. 33 B. L. J. 67, 158. 

A bank may permit a trustee to deposit 
trust funds to his individual credit, but is 
liable if it permits him to pay his individual 
indebtedness to the bank with such funds. 
United States F. & G. Co. v. First Nat. 
Bank, Cal., 123 Pac. Rep. 352. 33 B. L. 
J. 67, 158. 

A bank, which permits an administrator 
to deposit estate funds to the credit of his 
personal account, is not liable to the bene- 
ficial owners of the funds, where it is mis- 
appropriated by the administrator, in the 
absence of knowledge on the part of the 
bank that such misappropriation was tak- 
ing place. The Miami County Bank v. 
Peru Trust Co., Ind., 112 N. E. Rep. 40. 
33 B. L. J. 361. 


§169. Deposits by guardian. 


A guardian, after closing his individual 
account in a bank, drew checks which he 
signed individually and which the bank 
paid out of his guardianship account. The 
guardian misappropriated the money and 
it was held the bank was liable. nited 
States F. & G. Co. v. United States Na- 
tional Bank, Ore., 157 Pac. Rep. 155. 33 
B. L. J. 542. 
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Where a guardian deposited a check pay- 
able to him as guardian in his individual 
account and afterwards misappropriated 
the proceeds, the bank was held not liable 
to the estate. United States F. & G. Co. 
v. First Nat. Bank, Cal., 123 Pac. Rep. 
352. 33 B. L. J. 67. 


§171. Deposits of insane persons. 


Where a bank paid a deposit to the com- 
mittee of an insane person before the com- 
mittee had filed the required bond, it was 
held that such payment did not discharge 
the bank and that it was liable to the es- 
tate of the insane person. Thayer v. Erie 
County Savings Bank, N. Y., 112 N. E. 
Rep. 446. 33 B. L. J. 425. 

Where a bank pays a check drawn by an 
insane person, though in ignorance of the 
insanity, it is liable to the estate of the 
drawer. American Trust & Banking Co. 
v. Boone, 102 Ga. 202, 29 S. E. Rep. 182. 
33 B. L. J. 49. 


§175. Deposits in two names. 


A savings bank account in the names of 
husband and wife, belongs to the wife on 
the death of the husband. In re Mission- 
ary Society, 160 N. Y. Supp. 512. 33 B. 
L. J. 676. 

The mere fact that after the death of a 
husband, bonds are found in an envelope 
inscribed with the wife's name, in a safe 
deposit box standing in the name of both 
parties, does not establish a gift from the 
husband to the wife. In re Squibbs Estate, 
160 N. Y. Supp. 826. 33 B. L. J. 849. 

Where a deposit is made in two names 
with intent to create a joint tenancy, the 
survivor is entitled to the deposit even 
though the pass book was never delivered 
to him. Farrelly v. Immigrant Indus- 
trial Savings Bank, 92 N. Y. App. Div. 
529. 33 B. L. J. 154. 

A deposit in two names “joint owners, 
payable to the order of either or the survi- 
vor’’, where depositor does not intend a 
gift, does not belong to survivor on the 
death of the depositor. Gorman v. Gor- 
man, 87 Md. 338, 39 Atl. Rep. 1038. 33 
B. L. J. 155. 

Where certificates of deposit are payable 
to husband or wife, or to a husband and 
wife, they belong to the survivor, upon the 
death of oneofthem. Inre Sloan's Estate, 
Penn., 98. Atl. Rep. 966. 33B.L. J. 910. 
§176. Deposits in trust. 

A deposit in the name of one person in 
trust for another does not constitute 
an irrevocable trust. Fiocchi v. Smith, N. 
J., 97 Atl. Rep. 283. 33 B. L. J. 446. 
§179. Damages against bank for failure to 

honor checks. 

Where a check drawn by a merchant or 
trader is rejected through a mistake on the 
part of the bank, the merchant or trader 
need not establish that he suffered any loss 
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as a result of the dishonored check, in order 
to be entitled to recover damages. Shaf- 
fner v. Ehrman, 139 II]. 109; ‘American 
Nat. Bank v. Morey, Ky., 87 S. W. Rep. 
157; Third Nat. Bank v. Ober, 178 Fed. 
Rep. 678. 33 B. L. J. 142. 

Where a bank rejects a check through a 
mistake in bookkeeping it is liable in da- 
mages to the drawer. Crites & Crites v. 
Security State Bank, Mont., 155 Pac. Rep. 
970. 33B.L. J. 349. 


EXECUTORS AND AD- 
MINISTRATORS. 


Administration of estate where no 
executor qualifies. 

Where there is no person willing and 
qualified to act as executor of a will the 
court shall appoint an administrator with 
the will annexed. In re LeLand’s Will, 
161 N. Y. Supp. 320. 33 B. L. J. 901. 
Personal liability. 


Where an executor gave a power of at- 
torney to an agent without requiring a 
bond from him, he was held personally re- 
sponsible for the amount of the agents’ 
defalcation. Matter of Skeer’s Estate, 236 
Pa. 404, 84 Atl. 787. 33 B. L. J. 274. 

Where an administrator entrusted to a 
stranger for collection a draft belonging to 
the estate, he was liable for the loss resul- 
ting therefrom. Davis v. Chapman, 83 Va. 
67, 1S. E. Rep. 472. 33 B. L. J. 274. 

Where an administrator was relieved by 
a pickpocket of funds belonging to the es- 
tate, he was held personally liable. Tarver 
Ga., 7S. E.177. 33 B.L. J. 


Where highwaymen robbed an adminis- 
trator of estate funds while on his way to 
settle his accounts, he was held not person- 
ally liable. Lehman v. Robertson, 84 Ala. 
489, 4 So. Rep. 728. 33 B. L. J. 275. 

Where an administrator placed estate 
funds in his private safe which was later 
broken into by burglars, he was held not 
personally liable. Stevens v. Gage, 55 N. 
H. 175. 33 B. L. J. 276. 

An executor who keeps estate money in 
a trunk, from which it is stolen, is person- 
ally liable therefor. Cornell v. Deck, 6 
Hun. (N. Y.) 22. 33 B. L. J. 276. 

An executor keeps estate funds in a 
straw bed is liable when same are stolen. 
} gue v. Davis, 46 Mo. 268. 33 B. L. J. 

An executor is chargeable with interest 
where he has made personal use of estate 
funds. In re Raleigh’s Estate, Utah, 158 
Pac. Rep. 705. 33 B. L. J. 852. 
Payment to foreign administrator. 


Where a bank pays a deposit to a foreign 
administrator, who has not complied with 
the laws of the state in which the bank is 
located, it may be obliged to pay the 
amount over again to a properly appointed 
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administrator. City Trust and Savings 
Co. v. Branchieri, Miss., 72 So. Rep. 196 
33 B. L. J. 740. 

Qualifications of administrator. 


In Missouri a widow is entitled to letters 
in her husband’s estate though she is im- 
provident, wasteful, immoral, incapable of 
managing the estate and hostile to the 
heirs. State v. Thompson, Mo., 187 S. W. 
Rep. 804. 33 B. L. J. 917. 

Qualifications of executor. 


Where a person named as executor in a 
will, transferring a large estate, widely 
invested, is 63 years old and has suffered 
two paralytic strokes, confining him to a 
wheel chair and limiting his ability to 
concentrate on business matters to not 
more than two hours a day, his application 
for letters testamentary should be denied. 
In re LeLand’s Will, 161 N. Y. Supp. 316. 
33 B. L. J. 897. 

Duties. 


An executor will not be permitted to 
make a profit for himself out of the estate. 
Turnipseed v. Sirrins, 60 S. C. 272, 32 S. 
E. Rep. 423; Field Leiter & Co. v. Coltan, 
7 Ill. App. 379. 33 B. L. J. 278, 279. 


Commissions. 


Where the executors of a will are also ap- 
pointed trustees and their duties as execu- 
tors are separate and distinct from their 
duties as trustees, they are entitled to com- 
missions in each capacity. In re Cad- 
walader’s Estate, 160 N. Y. Supp. 523. 
33 B. L. J. 838. 

Where the duties of an executor are not 
distinct and separate from his duties as 
trustee he is not entitled to double commis- 
sion. In re Blun’s Estate. 160 N. Y. 
Supp. 731. 33 B. L. J. 842. 


Charges against estate. 


An administrator’ may not charge up 
against an estate expenses of unnecessary 
railroad trips. Berryhill’s | Administra- 
trix’s Appeal, 35 Pa. St. 245; In re Biggars, 
39 Misc. Rep. (N. Y.) 426, 80 N. Y. Supp. 
214; In re Barber’s Estate, 12 N. Y. Supp. 
538. 33 B. L. J. 277, 278. 

Sale of property. 

Where a power to sell real estate is ves- 
ted in executors all of them whose renun- 
ciations are not on record must join in the 


conveyance. In re Simmons Estate, Pa., 
98 Atl. Rep. 871. 33 B. L. J. 857. 


FEDERAL RESERVE ACT. 


Constitutionality. 

Section 11k of the Federal Reserve Act, 
providing that the Federal Reserve Board 
may grant to national banks applying there 
for the right to exercise certain trust com- 
pany powers, under such rules as the board 
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may prescribe ‘“‘when not in contravention 
of state or local law,”’ is unconstitutional. 
People ex rel First National Bank of Joliet 
v. Brady, Ill., 110 N. E. Rep. 864. 33 B. 
L. J. 120. 

Under Sec. 11 (K) of the Federal Re- 
serve Act the Federal Reserve Board is 
without authority to authorize national 
hanks in Michigan to act as trustee, execu- 
tor, etc., the reason being that the exercise 
of such powers would be ‘‘in contravention 
of state or local laws.’’ Fellows ex rel 
Union Trust Company v. First National 
Bank, Mich., 159 N. W. Rep. 335. 33 B. 
L. J. 831. 


FOREIGN EXCHANGE. 


Effect of drop in rates. 

Wherea bank agrees to transmit money 
by cable to Italy, and same is delayed by rea- 
son of the European War, during which time 
the rate of exchange drops, the bank is not 
liable to the purchaser of the exchange for 
the difference in exchange rates. Stroh- 
meyer & Arpe Co. v. Guaranty Trust Com- 
pany, 157 N. Y. Supp. 955. 33 B. L. J. 


Where a person buys from a bank rubles 
to be delivered in Russia, and delivery be- 
comes impossible because of the European 
War and the exchange drops after the day 
of purchase, the purchaser is not entitled 
to receive back the original amount de- 
posited, but is entitled only to the exchange 
equivalent on day on which he made de- 
mand. Fliker v. State Bank, 159 N. Y. 
Supp. 730. 33 B. L. J. 284. 


FORGED PAPER. 


§189. Forged signatures and indorsements 
in general. 

A drawee bank which pays a check bear- 
ing a forged signature and a forged indorse- 
ment may recover back the money. First 
National Bank v. Northwestern Nat. Bank, 
152 Ill. 296; Farmers Naticnal Bank v. 
Farmers & Trader’s Bank, Ky., 166 S. W. 
Rep. 986. 33 B.L. J. 630 
§190. Liability of bank to drawer where 

bank pays check bearing forged sig- 
nature. 

A bank which pays a check bearing a 
forged signature, is liable to the depositor 
though the latter fails to notify the bank of 
the fact that several blank checks were 
missing from his check book. Leff v. Se- 
Bank, 157 N. Y. Supp. 92. 33 B.L. 

. 204. 


§234. Indorsement where more than one 
payee. 

A note payable to the order of A or B 
may be transferred by order of either. 
Union Bank v. Speis, 151 La. 178, 130 N. 
W. Rep. 928. 33 B. L. J. 397. 
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§191. Bank held not entitled to recover 
money paid on check bearing forged 
signature. 


A drawee bank cannot recover the money 
which it pays on a check bearing a forgery 
of the drawer’s signature, where the party 
receiving payment was a holder in due 
course. Bergstrom v. Ritz-Carlton Co., 
157 N. Y. Supp. 959. 33 B. L. J. 350. 


§197. Liability of drawee bank to drawer 
where check paid on forged indorse- 
ment. 


A bank which pays checks drawn on it, 
bearing payee’s indorsements forged by an 
employee of the drawer, is liable to the 
drawer for the amount thus paid. Metal- 
lurgical Securities Co. v. Mechanics & Na- 
tional Bank, 157 N. Y. Supp. 321. 33 B. 
L. J. 288. 


§198. Liability of bank to real owner of in- 
strument bearing forged indorsement. 


A bank which collects a check upon a 
forged indorsement is liable to the true 
owner thereof. United States Portland 
Cement Company v. United States Na- 
tional Bank, Colo., 157 Pac. Rep. 202. 33 
B. L. J. 536. 

A drawee bank, which pays a check bear- 
ing a forged indorsement cannot be held 
liable for the amount thereof in an action 
by the rightful owner of the check. Elyria 
Savings and Banking Co. v. Walker Bin 
Co., Ohio, 111 N. E. 147. 33 B. L. J. 290. 

A bank certified a check and then paid 
it on a forgery of the payee’s indorsement. 
The payee did not notify the bank of the 
forgery until about 40 days after he had 
knowledge thereof. It was held that this 
delay precluded the payee from recovering 
from the bank. Marks v. Anchor Savings 
Bank, Pa., 97 Atl. Rep. 399. 33 B. L. J. 
448. 


§199. Instruments payable to bearer or 
having fictitious payee. 

An agent authorized to draw checks, 
drew several against the principal’s account 
forged the payee's indorsements and col- 
lected them. It was held that the drawee 
bank was not liable to the principal. Litch- 
field Shuttle Co. v. Cumberland Valley 
National Bank, Tenn., 183 S. W. Rep. 
1006. 33 B. L. J. 364. 


§201. Right of bank.to recover money paid 
on forged indorsement. 

Where a bank after being directed not to 

ay a certain check, paid the same to an 


innocent holder and it appeared the check 
bore a forged indorsement, it was held that 
the bank could not recover the money so 
aid. National Bank of Commerce v. 
irst National Bank, Okla., 152 Pac Rep. 
33 B. L. J. 17. 
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§203. Rights of true owner against trans- 
eree of instrument bearing forged 
indorsement. 

One who collects checks on forged in- 
dorsements, though acting in good faith, is 
liable to the real owner of the checks. 
Myer v. Rosenheim & Co., 24 Ky. L. Rep. 
2314, 73 S. W. Rep. 1129. 33 B. L. J. 63. 


GARNISHMENT. 
§207. Property subject to garnishment. 
Property deposited in a safe deposit box iS 
subject to garnishment in an action agains 
the depositor. Washington Loan & Trust 


Co. v. Susquehanna Coal Co., 26 App. D- 
C. 149. 33 B. L. J. 869. 


GUARDIANS. 
Trust company as guardian. 


A provision in a trust company’s charteTt 
authorizing it to act as statutory guardian 
of infants, is constitutional. Johnson v. 
Johnson, 88 Ky. 275, 11 S. W. Rep. 5, Min- 
nesota Loan & Trust Company, v. Beebe 
-” 7, 41 N. W. Rep. 232. 33 B. L. 


Under the statutes of Alabama giving 
banking and trust companies the power to 
be appointed guardians, such corporation 
may act as guardians of the estate, but not 
of the person, of a minor. Murphree v. 
Hanson, Ala., 72 So. Rep. 437. 33 B. L. 
J. 828, 843. 

Removal of guardian. 


The fact that a guardian of the property 
of minors has been convicted and sentenced 
on a charge of embezzlement is a sufficient 
ground for his removal, notwithstanding the 
fact that he has appealed from the convic- 
tion and has been granted bail. Clark v. 
F"a39" Miss., 70 So. Rep. 897. 33 B. L. 

. 839. 


HOLDERS IN DUE COURSE. 


§219. Payee as a holder in due course. 


The treasurer of a corporation, without 
authority, drew checks in the name of the 
corporation, which he delivered to one 
Wilson, who gave them to the payees in 
payment of his personal debt. It was held 
that payees could retain the proceeds a3 
against corporation. National Investment 
& Security Co. v. Corey, Mass., 111 N. E. 
Rep. 357. 33 B. L. J. 196. 

§221. Holder must take without notice of 
defect. 


A discount company purchased drafts 
from a jewelry company, acceptance of 
which had been obtained by fraud. The 
manager of the discount company was fa- 
miliar with the business methods of the 
jewelry company. It was held that the for- 
mer was not a holder in due course and 
could not recover from the acceptor. Met- 
ropolitan Discount Company v. Fondern, 
Ark., 180 S. W. Rep. 975. 33 B.L. J. 111. 
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Where an acceptance was obtained by 
fraud from an illiterate foreigner, in pay- 
ment for a consignment of jewelry, it was 
held that a bank which discounted the 
draft could not recover thereon. Johnson 
County Savings Bank v. Kornhauser, 160 
N. Y. Supp. 913. 33 B.L. J. 914. 


§225. Holder must take for value. 


The assignment of notes before maturity 
to a bank, as collateral for a loan, without 
notice of any equities between the original | 
parties, makes the bank a holder in due 
course. McLean County Bank v. Brown, 
Mo., 187 S. W. Rep. 785. 33 B. L. J. 661. 

Where a note is assigned as collateral 
security the assignee becomes a holder in 
due course and may enforce it free from 
defenses existing between maker and payee. 
First National Bank v. John McGrath & 
Sons Co., Miss., 72 So. Rep. 701. 33 B. 
L. J. 907. 


§227. Rights of holder in due course. 


The innocent holder of a promissory note 
may recover thereon although the payee 
was a foreign corporation, which had not 
complied with the laws of the state, re- 
quiring it to file a copy of its charter of in- 
corporation. Edwards v. Hambly Fruit 
Products Co., Tenn., 180 S. W. Rep. 163. 
33 B. L. J. 32. 

Upon the payee’s representation that cer- 
tain notes had been lost, the maker issued 
duplicates. He was held liable to the in- 
nocent purchaser of the original notes. 
Farmer’s Bank v. Crawford, S. C, 88 S. E 
Rep. 13. 33 B. L. J. 455. 


INDORSEMENTS. 


§233. Indorser, maker, surety, or guaran- 
tor. 


One who signs his name on the back of a 
note under a clause, waiving homestead 
rights, presentment, demand and notice 
and containing the following words: ‘‘We 
or either of us, guarantee payment of the 
within note,”’ is liable as an indorser and as 
guarantor. Toler v. Sanders, W. Va., 87 
S. E. Rep. 462. 33 B. L. J. 115. 

One who places his signature on the back 
of a check is liable thereon as an indorser 
unless he clearly indicates his intention to 
be bound in some other capacity; the effect 
of such indorsement cannot be varied by 
oral evidence. First National Bank of 
Grant City v. Korn, Mo., 179 S. W. Rep 
721. 33 B.L. J. 19. 

An indorsement on a note written in the 
following words—‘‘I transfer my right, 
title and interest in the same,”’ is not quali- 
fied and does not limit the liability of the 
indorser. Copeland v. Burke, Okla., 158 


Pac. Rep. 1162. 33 B. L. J. 679. 
§240. Release of Indorser. 

An indorser or guarantor is discharged 
by an agreement, binding upon the holder, 
to extend the time of payment of the note, 
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unless such indorser or guarantor assents 
or unless recourse against him is expressly 
reserved. Farmer’s & Drovers’ Bank v. 
Bashor, Kans., 100 Pac. Rep. 208. 33 B. 
L. J. 903. 

§244. Restrictive indorsements. 


The title to checks indorsed ‘‘for de- 
posit’”’ does not pass to the bank in which 
they are deposited, where it is understood 
that depositor may not draw against the 
checks until collected. Beal v. City of 
Summerfield, 50 Fed. Rep. 637. 33 B. L. 
J. 392. 

Where a check is indorsed “‘for deposit”, 
the depositor having the right to draw 
against it before collection, the title passes 
to the bank and the proceeds, in the hands 
of the corresponding collecting bank, are 
not subject to garnishment at the instance 
of a creditor of the depositor. Fourth Na- 
tional Bank v. Mayer, 89 Ga. 108, 14 S. E. 
Rep. 891. 33 B. L. J. 392. 

Proving Indorsement. 

In an action against a bank on a certified 
check, where the defendant denies the 
genuiness of the payee’s indorsement, the 
plaintiff must prove the payee’s handwrit- 
ing. Donahue v. Bank of America, 161 
N. Y. Supp. 232. 33 B. L. J. 904. 


INTEREST. 


§249. Construction and validity of in- 
terest clause. 


A note which reads for “‘interest at the 
rate of per annum, from until paid’’,draws 
interest at the legal rate from its date. 
Horenstein v. Cifuno, 86 Neb. 103, 125 N. 
W. 136. 33 B. L. J. 396. 


JUDGMENT NOTE. 
Jurisdiction of court. 


A warrant in a judgment note which 
authorized an attorney to confess judgment 
at any time gives the court jurisdiction of 
the parties even before the maturity of the 
note. Elkins v. Wolfe, 44 Ill. App. 326. 
33 B. L. J. 864. 


LIBEL. 
Liability of parties. 

A bank wrote of a grain buyer, that he is 
“financially weak and is in the habit of 
borrowing from farmers whenever he can 
get it and all he can get. Hiscredit at the 
above bank was shut off last June.” It 
was held that this constituted libel and that 
a verdict for $500 damages was proper. 
Froslee v. Lund’s State Bank of Vining, 
i 155 N. W. Rep. 619. 33 B. L. J. 


In a prosecution under the laws of Ohio 
for circulating a false statement concerning 
the financial condition of a bank, it need 
not be shown that the statement was made 
maliciously. State v. Kollar, Ohio, 112 N. 
E. Rep. 196. 33 B. L. J. 434. 
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LIEN AND SET OFF. 


See Collection, §124. 
§261. Lien and set off in general. 


Where a bank becomes insolvent, a de- 
positor may set off his deposit against his 
liability as maker of the note held by the 
bank. Williams v. Frank Levy Inc., 152 
N. Y. Supp. 454. 33 B. L.J. 156. 

A depositor in a trust company which is 
being liquidated’ under the supervision of 
the Banking Commissioner, is not entitled 
to set off his deposit against his liability 
to the company as indorser on the note. 
Roseville Trust Co. v. Barney, N. J. 96 
Atl. Rep. 69. 33 B. L. J. 116. 

A bank may set off a deposit against a 
depositors liability as indorser on a note. 
Bank v. Ralston, 3 Phila. (Pa.) 328. 33 
B. L. J. 245. 

A bank may set off a deposit against the 
depositors liability as indorser, where it has 
taken the necessary steps to charge the in- 
dorser. Davis v. Standard Nat. Bank, 
50 N. Y. App. Div. 210, 63 N. Y. Supp. 
764. 33 B. L. J. 244. 


§268. Unmatured note of depositor. 


A bank discounted a note upon fraudu- 
lent representations of the maker as to his 
assets. The maker subsequently died 
leaving an insolvent estate. It was held 
that the bank was entitled to cancel the 
credit and apply the maker’s deposit to the 
payment to his note, although the note had 
not yet matured. Flatow v. Jefferson 
Bank, 119 N. Y. Supp. 860. 33 B. L. J. 
929. 


MARRIED WOMEN. 


See Accommodation Paper, §18. 


§274. Liability of married women as 
surety or guarantor. 


Where a person refuses to loan money to 
a man, who offers his wife as surety on his 
note, but loans on the wife’s note, knowing 
that the money is for the husband he cannot 
enforce the note. Oswald v. Jones, Penn., 
98 Atl. Rep. 784. 33 B. L. J. 905. 


MORATORIUM. 


Effect of moratorium. 


The moratorium of Manitoba, Canada, 
does not affect the right to sue on notes 
made and payable in Minnesota, though, 
same are secured by mortgage on land in 
Canada. Hewitt v. Dredg, Minn., 157 N. 
W. Rep. 1080. 33 B. L. J 529. 


MORTGAGES. 


Release of mortgage. 


In Montana a mortgagee who, after full 
performance of the conditions of the mort- 
gage, refuses for a period of 7 days after 
request to execute a release, is liable to the 
mortgagor for the sum of $100 and for all 
actual damages thereby occasioned. $5755 
Statutes of Montana, 33 B. L. 


J. 777. 


== 


THE BANKING 


MORTGAGES (Continued.) 
§287. Chattel mortgage. 


A chattel mortgage to secure future ad- 
vances, if executed in good faith, is valid 
27 Cyc. 1069. 33 B. L. J. 558. 

Where a person furnishes feed for ani- 


mals this fact being known to a bank which - 


holds a chattel mortgage on the animals, 
such person gains a lien,on the animals 
superior to that of the mortgagee. First 
National Bank v. Wilson, Okla., 153 Pac. 
Rep. 172. 33 B. L. J. 193. 

An unrecorded trust receipt is not valid 
as chattel mortgage and does not protect 
the bank against subsequent creditors of the 
owner of the property. People’s National 
Bank v. Mulholland, Mass., 113 N. E. Rep. 
365. 33 B. L. J. 608. 

Under the laws of Washington a chattel 
mortgage must be accompanied by an affi- 
davit of good faith or it is void as against 
creditors and subsequent bona fide holders. 
Kato v. Union Oil Co., 159 Pac. Rep. 692. 
33 B. L. J. 750. 

An instrument transferring sharesofstock 
in a bank as collateral security, the shares 
not being delivered with the instrument, is 
merely chattel mortgage and does not con- 
stitute a lien on the stock, under the laws 
of Arkansas until acknowledged and filed 
for record. Merchants’ & Farmers’ Bank 
v. Citizens’ Bank, Ark., 187 S. W. Rep. 
650. 33 B. L. J. 671. 

Under the laws of Oklahoma a chattel 
mortgage, not acknowledged before a no- 
tary public and attested by only one wit- 
ness, is not valid against a person subse- 
quently acquiring an interest in the mort- 
gaged property in good faith. Merchants’ 
National Bank v. Frazier, Okla., 159 Pac. 
Rep. 647. 33 B. L. J. 757. 


NATIONAL BANKS. 


§291. Powers of national banks in general. 


A national bank may issue certificates of 
deposit. Riddle v. First National Bank, 
27 Fed. Rep. 503. 33 B. L. J. 153. 

A national bank may not make a contract 
for cashing checks upon it at any other 
place than at its office or banking house. 
Armstrong v. Second National Bank, 38 
Fed. Rep. 883. 33 B. L. J. 323. 

§292. Guaranty by national banks. 

A national bank has no power to guaran- 
ty the payment of another person’s debt. 
Rice & Hutchins Atlanta Co. v. Commer- 
cial National Bank, Ga., 88 S. E. Rep. 999. 
33 B. L. J. 540. 


NEGOTIABILITY. 


§297. Words of negotiability. 


A note which promises to pay a certain 
sum ‘“‘negotiable and payable at the Union 
Bank”’ is a negotiable instrument, although 
it does not contain the words “‘or order,” or 
“or bearer.”’ Essig v. Porter, Ind., 112 N. 
E. Rep. 1005. 33 B. L. J. 546. 
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NEGOTIABILITY (Continued.) 


§299. Stipulations in general not affecting 
negotiability. 

The words ‘‘as per contract,’’ written on 
the back of a note at the time of its execu- 
tion, under which the payee indorses at the 
time of the negotiation, do not affect the 
negotiability of the note. Snelling State 
Bank, v. Clasen, Minn., 157 N. W. Rep. 
643. 33 B. L. J. 438. 

Under the Negotiable Instruments Law 
a clause in a note waiving demand, notice 
of protest and defenses on the ground of 
extension of time of payment does not render 
the note non-negotiable. First National 
Bank v. Baldwin, 158 N. W. Rep. 371. 33B 
L. J. 600. 


§304. Certainty of amount. 


A note payable in installments three 
months apart, containing a stipulation for 
a 6% discount if paid within 15 days from 
date,is non-negotiable for the reason that it 
is uncertain as toamount. First National 
Bank v. Watson, Okla., 155 Pac. Rep. 1152. 
33 B. L. J. 367. 


§306. Time of payment. 


A series of notes payable at different 
times, but all to become payable on default 
in the payment of one, are negotiable. 
White v. Hatcher, Tenn., 188 S. W. Rep. 
61. 33 B. L. J. 759. 


§309. Medium of payment. 


An instrument payable ‘“‘in exchange”’ is 
not negotiable. Chandler v. Calvert, 87 
Mo. App. 368. 33 B. L. J. 723. 


NOTARIES. 
See Acknowledgments and Affidavits. 


NOTICE OF DISHONOR. 


§323. To whom notice may or should be 
given. 


A notice of dishonor sent to one of several 
joint indorsers is sufficient to charge the 
one thus notified, even though the indor- 
sers are not partners. Doherty v. First 
National Bank, Ky., 186 S. W. Rep. 937. 
33 B. L. J. 597. ; 


§324. Form and contents of notice. 


An informal letter to the indorsers of a 
note demanding payment and reciting the 
amount of the note at maturity, the names 
of the maker and indorsers and the date of 
maturity is a sufficient notice.- Doherty v. 
First National Bank, Ky., 186 S. W. Rep. 
937. 33 B. L. J. 597. 


§325. Place of sending notice; diligence in 
locating indorser. 


Where a notary having a note for protest, 
after inquiring of the maker and others for 
the indorser’s address, sent the notice to the 
address given in the New York City Direc- 
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NOTICE OF DISHONOR (Continued.) 


tory it was held the notice was sufficient 
though not received. McGrath v. Franco- 
lini, 156 N. Y. Supp. 981. 33 B.L. J. 208. 

Where the indorser of a note, residing in 
New York City, does not add his address 
to his signature, a notice of dishonor 
mailed to him addressed ‘‘New York City” 
is sufficient. McGrath v. Francolini, 156 
N. Y. Supp. 980. 33 B. L. J. 207. 


§327. Notice by mail. 


‘A notice of dishonor, properly addressed 
and deposited in the mail, is sufficient 
though not received. First National Bank 
y. Delone, Penn. 98 At. Rep. 1043. 33 B. 
L. J. 916. 


§331. Waiver of notice. 


The fact that an indorser of an instru- 
ment, waiving demand, notice and protest, 
could neither read nor write, beyond the 
making of his signature, is immaterial un- 
less it appears that the indorsee was aware 
of the fact. First National Bank v. Soltz, 
Mo. 183 S. W. Rep. 675. 33 B. L. J. 380. 


OFFICERS OF BANKS. 


§337. Authority of cashier. 


A pledge of the assets of a bank by the 
cashier without authority by a resolution 


of the board of directors, being in violation 


of a prohibitory law, is invalid. Sims v. 
Athens Bank, La., 71 So. Rep. 525. 33 B. 
L. J. 431. 

The cashier of a bank has no authority 
to release a person from liability ona note 
held by the bank. First National Bank 
of Luberton v. Lennon, N. C., 86 S. E. 
9 715. 33 B. L. J. 36. 

note was made payable to ‘“‘N. T. 
Hadley, cash,”’ It was held that the word 
“cash” affixed to Hadley’s name indicated 
that he was acting in a representative 
capacity and that the note should be 
deemed payable to the bank and that the 
bank could sue thereon as payee. Nave 
v. Hadley, 74 Ind. 155. 33 B. L. J. 935. 


§350. Liability of directors to persons rely- 
ing on false reports of bank’s con- 
dition. 

Directors of a national bank are person- 
ally liable to one who purchases a share of 
the bank stock, in reliance on a financial 
statement known tothe directors to be false, 
where the bank afterwards fails. Jones Na- 
tional Bank v. Yates, 36 Sup. Ct. Rep. 429. 
33 B. L. J. 341. 


OVERDRAFTS. 


§353. Overdrafts in general. 


The Georgia statute, providing a penalty 
for issuing checks against insufficient funds, 
does not cover a case where the check in 
question if postdated. Neidlinger v. State 
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OVERDRAFTS (Continued.) 


Ga., 88 S. E. Rep. 687. 33 B. L. J. 439. 

Where several checks presented simul- 
taneously, aggregate more than the amount 
on deposit, the bank must pay them to the 
extent of the deposit. Reineisch v. Con- 
solidated Bank, 45 Pa. Sup. Ct. 236. 33 
B. L. J. 146. 


§355. Rights of bank where account over- 
drawn. e 


Where a bank receives on deposit a check 
drawn on one of its branches, it may charge 
the amount back to the depositor upon 
finding out that the drawer of the check had 
died before it was deposited. If the de- 
positor has drawn against the check in the 
meantime, thereby overdrawing his ac- 
count, the bank may recover the amount 
of the overdraft. Chrzanowska v. Corn 
Exchange Bank, 159 N. Y. Supp. 385. 33 
B. L. J. 525. 

Where the holder of a check deposits it 
in the drawee bank, the bank has until the 
close of banking hours to ascertain whether 
the check is drawn against sufficient funds. 
Ocean Park Bank V. Rogers, 6 Cal. App. 
678, 92 Pac. Rep. 879. 33 B. L. J. 238. 

Where the holder of a check deposits it 
in the drawee bank and receives credit 
therefor, the bank cannot revoke such 
credit on the discovery that the check is an 
overdraft, Oddie v. National City Bank, 45 
N. Y. 835. 33 B. L. J. 237. 

Where a bank paid an overdraft check, 
more than a year after its date, the drawer 
having in the meantime paid the debt for 
which the check was given, the bank could 
not recover the amount of the overdraft 
from the drawer. Lancaster Bank v. 
Woodward, 18 Pa. St. 357. 33 B. L. J. 50. 


§356. Right of bank to interest on over- 
draft. 


A bank is not entitled to interest on an 
overdraft until it has made demand for re- 
payment. Owens v. Stapp, 32 Ill. App. 
653. 33 B. L. J. 235. 


Bad check law unconstitutional. 


The Tennessee statute of 1909, making it 
unlawful to draw a check on a corporation 
or person, with whom the drawer has had 
no account for 60 days and also making it 
unlawful to draw a check knowing that it 
will not be honored, is unconstitutional for 
the reason that only one of these subjects 
is indicated in title. Harrison v. State, 
Tenn., 188 S. W. Rep. 941. 33 B. L. J. 908. 


PATENTS RIGHT NOTES. 


§363. To what notes statutes apply. 


The statue of Tennessee, making it un- 
lawful to receive a note ‘‘for the sale of a 
atent right, or any interest therein” un- 
ess such fact clearly appears upon the face 
of the note, does not apply to a note given 
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PATENTS RIGHT NOTES (Continued.) 


for a quantity of patented articles, together 
with a license to sell the same. Cohn v. 
1308 Tenn., 182 S. W. Rep. 584. 33 B.L. 


PAY MENT. 


§370. Checkholder depositing deficiency. 


Where a deposit is not sufficient to pay 
a check, the bank may pérmit the holder to 
deposit the difference and then pay the 
check. Bromley v. Commercial National 
Bank, 9 Phila. (Pa.) 522. 33 B. L. J. 145. 
Contra, Foster v. Bank of London 3 F. & 
F. (Eng.) 214. 33 B. L. J. 146. . 
§374. Notes payable at bank. 

See Presentment for Payment, §391. 


PLEDGE AND COLLATERAL. 


§380. Pledge and collateral in general. 


Where a bank, holding cotton bills of 
lading as security for a loan, permits their 
withdrawal on trust receipts, its lien on the 
cotton is suberservient to that of a subse- 
quent pledgee in good faith. Commercial 
National Bank v. Canal-Louisiana Bank & 
-_ 36 Sup. Ct. Rep. 194. 33 B. L. 

The pledge of a fire insurance policy with 
a bank as collateral security is valid, though 
there was no written assignment of the 
— at the time of its delivery to the bank. 

ecker v. Commercial State Bank, N. D., 
159 N. W. Rep. 97. 33 B. L. J. 736. 

Where a bank took shares of its own stock 
as security for a loan, its failure to dispose 
of stock within 6 months as required by the 
Minnesota statute, renders the security in- 
valid as against a subsequent judgment of 
creditor of stockholder. Sigel v. Security 
State Bank, Minn., 159 N. W. Rep. 567. 
33 B. L. J. 854. 

Where, to secure the payment of three 
debts, a debtor pledged certain collateral 
security, he could not, upon paying two of 
the debts, require the pledgee to surrender 
an amount of the collateral equal to the 
amount paid and apply the balance to the 
third debt; under such circumstances the 
pledgee was entitled to hold all of the col- 
lateral as security for the payment of the 
third debt. Ex parte Powell, 74 S. C. 193, 
54 S. E. Rep. 236. 33 B. L. J. 930. 

Where bonds were deposited as collater- 
al for notes, in which there was no pro- 
vision requiring a pro tanto release of the 
collateral on partial payment being made, 
the creditor was entitled to hold the entire 
collateral as security for the payment of the 
balance of the debt. Herman Goepper & 
Co. v. Phoenix Brewing Co., 25 Ky. L. 84, 
74 S. W. Rep. 726. 33 B. L. J. 929. 

One holding security for a debt is en- 
titled, in the absence of an agreement to 
the contrary, to hold all the security until 
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PLEDGE AND COLLATERAL (Cont.) 


all the debt is paid. Steingrebe v. French 
= Co., 83 Ill. App. 587. 33 B. L. J. 

When collateral is held for the payment 
of a debt, the owner of such collateral, 
although a surety, is not entitled to a re- 
lease of the collateral until the entire debt 
is paid. Ellis v. Conrad Seipp Brewing 
Co. 107 Ill. App. 139, Aff’d 207 Ill. 291, 69 
N. E. Rep. 808. 33 B. L. J. 930. 


§384. Pledge of stolen or wrongful by ac- 
quired property. 

An executor assigned to a bank as secur- 
ity for a loan a mortgage belonging to the 
estate, saying he wished the money for the 
purpose of paying legacies. The executor 
misappropriated the money thus borrowed. 
It was held that the bank was entitled to 
hold the mortgage as against the estate. 
Goodell v. Munroe, N. J., 97 Atl. Rep. 152. 
33 B. L. J. 436. 


PRESENTMENT FOR PAYMENT. 


§391. Necessity for presentment. 


The maker of a note payable at a bank is 
not discharged by the failure to present at 
maturity, even though the makers deposit 
is sufficient to meet note and the bank sub- 
sequently fails. A note payable at a bank 
is not equivalent to a check in this regard. 
Binghamton Pharmacy v. First National 
Bank, Tenn., 17 S. W. Rep. 1038. 33 B. 
L. J. 774. 


§400. Time of presentment of checks. 


The presentment of a check through the 
clearing house does not add any time to the 
period within which presentmentis required. 
Rosenblatt v. Haberman, 8 Mo. App. 486. 
33 B. L. J. 589. 

An unreasonable delay in presentment of 
a check for payment discharges the drawer 
where the drawee fails in the meantime. 
Sulsberger & Sons Co. v. Kramer, 155 N. 
Y. Supp. 775. 33 B. L. J. 13. : 

The fact that there is a custom of pre- 
senting checks through the clearing house, 
does not extend the time for presentment, 
even where the check is received after bank- 
ing hours. Edmisten v. Herpolsheimer, 66 
Neb. 94, 92 N. W. Rep. 138. 33 B. L. J. 
590. 

Where a check is delivered after banking 
hours, the holder is not bound to present 
it for payment on the following day, but 
may deposit it in his bank on such day, and 
a presentment by such bank through the 
clearing house on the second day after de- 
livery is sufficient. Zaloon v. Ganim, 72 
Misc. Rep. (N. Y.) 36, 129 N. Y. vi 85; 
Loux v. Fox, 171 Pa. St. 68. 33 Atl. Rep. 


190. 33 B.L. J. 591. 


§404. Effect of delay in presentment of 
checks. 


An unreasonable delay in the presenting 
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PRESENTMENT FOR PAYMENT 
(Continued.) 


a check for payment discharges the drawer 
where the drawee fails in the meantime. 
First National Bank v. Hans Pederson 
Construction Co., Wash., 158 Pac. Rep. 
246. 33 B. L. J. 624. 


§406. When presentment is excused. 


Presentment of a note, payable at a bank 
is not necessary for the purpose of charging 
an indorser, where the maker has no funds 
at the bank to meet the note at maturity. 
Myers Co. v. Battle, N. C., 86 S. E. Rep. 
1034. 33 B. L. J. 35. 


SAVINGS BANKS. 


See Banking § 54. 


§423. Savings bank held liable for deposit 
paid to party not entitled. 

Where a savings bank pays to the hus- 
band money deposited by and belonging to 
the wife, it is liable to the wife for the 
amount thereof. Butler v. Farmers’ Na- 
tional Bank, 155 N. W. Rep. 999, Iowa. 
33 B. L. J. 301. ; 

A savings bank which pays deposits to 
one wrongfully in possession of the pass 
book, is responsible to the depositor where 
there is an apperant difference between the 
genuine and the forged signature, not- 
withstanding a by-law exempting it from 
liability where payments are made to per- 
son’s presenting pass books. Schneider v. 
Union Dime Bavings Bank, 156 N. Y. 
Supp. 753. 33 B. L. J. 129. 


§424. Savings bank held not liable in such 
cases. 


A savings bank which pays a deposit on 
a series of forged drafts, presented by one 
in possession of the pass book, is not liable 
unless it is negligent in failing to detect the 
forgery. Noah v. Bank for Savings, 157 
N. Y. Supp. 324. 33 B. L. J. 286. 


§426. Right of savings bank to require in- 
demnity before paying on lost or 
stolen pass book. 

In California the public administrator 
can recover the deposit of a deceased sav- 
ings bank depositor where the pass book 
has been lost without giving indemnity 
even though the by-laws of the bank pro- 
vide for such indemnity. Bryson v. Se- 
curity Trust & Savings Bank, Cal., 156 Pa. 
Rep. 987. 33 B. L. J. 443. 


SIGNATURE. 


§428. Form of signature. 


Where the signature cards on file in a 
bank, indicate that checks of a corporation 
depositor are to be signed by the president 
and treasurer, the bank is liable for the 
amount of a check paid, bearing only the 
treasurer’s signature. Shoe Lasting Ma- 
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SIGNATURE (Continued.) 


chine Co. v. Western National Bank, 70 N. 
Y. App. Div. 588, 75 N. Y. Supp. 627. 33 
B. L. 51. 


A party may be bound by a contract, 
whether the signature be at the end or at 
some other place in the agreement. 6 R. 
C. L. 641. 33 B. L. J. 560. 

A corporation cannot defend an action on 
its note on the ground that the note was not 
executed in conformity with its by-laws. 
Eureka Publishing Co. v. First National 
743 Okla., 159 Pac. Rep. 508. 33 B. L. 

. 743. 


SIGNATURES OBTAINED BY 
FRAUD. 


§433. Maker of note not liable to payee, or 
innocent purchasers, where signature 
obtained by fraud. 


Where an illiterate woman, 70 years of 
age, signed a note for $3300, payable to 
bank, the cashier representing to her that 
it was for $1700 and that he would stand 
between her and liability, it was held that 
she was entitled to have the note cancelled. 
Lockney State Bank v. Damron, Tex, 179 
S. W. Rep. 552. 33 B. L. J. 29. 


STATUTE OF LIMITATIONS. 


Renewal of note secured by mortgage. 


Where a note secured by mortgage is re- 
newed the mortgage is not barred by the 
statute of limitations even though the note 
originally given would be barred. Arling- 
ton Mill & Elevator Co. v. Yates, 57 Neb. 
286. 33 B. L. J. 867. 


§438. Statute runs from demand on cer- 
tificate of deposit. 


The statute of limitations does not begin 
to run against a certificate of deposit, pay- 
able ‘‘twelve months after date on return 
of this certificate properly indorsed,”’ and 
providing that interest shall cease at ma- 
turity, until the certificate is returned prop- 
erly indorsed and payment demanded. 
Baxley Banking Co. v. Gaskins, Ga., 89 S. 
E. Rep. 516. 33 B. L. J. 674. 


STOPPING PAYMENT. 


§468. Giving notice. 

Payment of a draft on a savings bank, 
made at 9.30 A. M. is valid notwithstand- 
ing a by-law providing that a bank should 
be open for business from 10 a. m. till 3 
P.M. Thefact that the drawer attempted 
to stop payment before 10 a. M. does not 
render the bank liable. Butler v. Broad- 
way Savings Institute, 157 N. Y. Supp. 5. 
33 B. L. J. 216, 280. 

§469. Stopping payment of certified check. 

The plaintiff was induced by fraud to 
purchase stock for which he paid by a check 
on the defendant bank. The seller depos- 
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STOPPING PAYMENT (Ccntinued.) 


ited the check to his credit in the defendant 
bank and later had the bank certify a check 
against the deposit; it was held that the 
bank should not observe the plaintiff’ s 
order to stop payment of the seller’s check, 
where the latter had not rescinded the con- 
tract or returned the stock. Barnard v. 
First National = Ind., 111 N. E. Rep. 
451. 33B.L.J.3 


The fact that 04 Simin discovers that 
the pe is insolvent does not authorize 
the drawer to stop payment after the check 
has been certified in order to apply the 
amount to a debt owing to the drawer from 
the payee. Carnegie Trust Company v. 
First National Bank, 213 N. Y. 301, 107 N. 
E. 693. 33 B. L. J. 471. 


A drawer cannot stop payment of a check 
which has been transferred without indorse- 
ment and certified at the instance of the 
transferee. Freund v. Importers’ & Tra- 
ders Bank, 76 N. Y. 352. 33 B. L. J. 764. 


A drawer cannot stop payment of a check 
after it has been certified at the instance of 
the holder and is in the hands of a bona 
fide purchaser. Farmers& Merchants Nat- 
ional Bank v. Elizabethtown National 
Bank, 30 Pa. Super Ct. 271; Meridian Nat- 
ional "Bank v. First National Bank, 7 Ind. 
App. 322, 33 N. E. Rep. 247; Carnegie 
Trust Co. v. First National Bank, N. Y., 
107 N. E. Rep. 693. 33 B. L. J. 764-5. 


A drawer cannot stop payment of a cer- 
tified check. This decision intimates that 
where a check is certified at the holder’s 
request before delivery, payment may be 
stopped in a proper case. Times Square 
Automobile Co. v. Rutherford National 
Bank, 77 N. J. Law 649, 73 Atl. Rep. 479. 
33 B. L. J. 765. 


* The drawer cannot stop payment of a 
certified check even though certified at his 
request. Hermann Furniture Works, v. 
German Exchange Bank, 87 N. Y. Supp. 
462; Poess v. Twelfth Ward Bank, 43 Misc. 
Rep. (N. Y.) 45, 86 N. Y. Supp. 857; Trust 
& Safe Deposit Co. v. White, 206 Pa. 611; 
Nolan v. Bank of New York, 67 Barb, 
(N. Y.) 24. 33 B. L. J. 766-8. 


§472. Duties and liabilities of banks. 


A pass book rule stating that the bank 
would endeavor to execute stop payment 
orders, but would not be liable for a fail- 
ure to do so, does not protect the bank 
where it pays a check after payment has 
been stopped. Elder v. Franklin Nat. 
Bank, 25 Misc. Rep. (N. Y.) 216, 55 N. Y. 
Supp. 576. 33 B. L. J. 65. 


A bank which pays checks after being 
notified to stop payment cannot charge the 
amount against the depositor’s account. 
German National Bank v. Farmers Depos- 
it National Bank, 118 Pa. St. 294, 12 Atl. 
Rep. 303. 33 B. L. J. 65. 
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SURETIES. 


§475. Release of surety. 


One who signs a note as a joint maker, 
although the payee knew that he intended 
to become liable as surety for his co-maker 
is liable as maker and is not discharged by 
an extension of time without his consent 
granted to the co-maker. Cleveland Na- 
tional Bank v. Bickel, Okla., 159 Pac. Rep. 
302. 33 B. L. J. 677. 


§476. Waiver of extension of time. 

Where a note contains a stipulation that 
all defenses on the ground of any extension 
of the time of payment, are waived, the use 
of the word “any” indicates that one or 
more extensions were contemplated. Pio- 
neer Construction Co. v. First State Bank, 
Okla., 158 Pac. Rep. 894. 33 B. L. J. 687. 


TAXATION. 
War tax. 
A War Tax Stamp is not Required on an 


accepted time draft. Treasury Dept. Rul- 
ing, Mar. 4, 1915. 33 B. L. J. 631. 


TRUST COMPANIES. 


See Guardians. 
Power to loan money. 


A trust company incorporated under the 
General Corporation Act of Illinois has no 
power to loan money, unless that power is 
specifically granted in its charter or is in- 
cidental or necessary to the exercise of its 


granted powers. Mercantile Trust Com- 
pany v. Kastor, IIl., 112 N. E. Rep. 988. 
33 B. L. J. 853. 


TRUSTS AND TRUSTEES. 


Validity of trust. 


A bequest in a will to certain persons as 
trustee “to be used jointly by them in the 
furtherance of the broadest interpretation 
of metaphysical thought, in whatsoever 
manner and by whatsoever means they 
may jointly consider proper and best,’’ is 
not invalid for indefiniteness. Vineland 
Trust Company v. Westendorf, N. J., 98 
Atl. Rep. 314. 33 B. L. J. 836. 


Personal liability of trustee. 


A trustee is personally liable on a guar- 
antee which he signs as trustee. Carr v. 
Leahy, 217 Mass. 438, 105 N. E. Rep. 445. 
33 B. L. J. 821. 

A trustee is personally liable on a con- 
tract signed in his individual name, though 
his signature is followed by the word 
“trustee.” Philip Carey Co. v. Pingree, 
ag . 111 N. E. Rep. 857. 33 B. L. J. 


ey trustee may be held personally respon- 
sible for a losing investment, even though 
he acts in good faith and for what he deems 
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to be the best interests of the estate. 
Case, 152 Mass. 184. 33 B. L. 
. 821. 
; A trustee may be held personally liable 
where he speculates the trust funds or 
makes improper investments resulting in a 
loss. Pray’s Appeal, 34 Pa. 100; Matter of 
Hall, 104 N. Y. 196; Matter of Myers, 131 
N. Y. 409, 30 N. E. Rep. 135; Penn v. 
Fogler, 182 Ill. 76, 55 S. E. Rep. 192; 
Wieters v. Hart, 67 N. J. Eq., 507, 63 Atl. 
Rep. 241; English v. McIntyre, 29 N. Y. 
App. Div. 196, 61 N. Y. Supp. 697; Matter 
of Hirsch’s Estate, 169 N. Y. App. Div. 
a N. Y. Supp. 893. 33 B. L. J. 
809-11. 


Duties of trustee. 


It is a breach of trust for a trustee to 
loan four fifths of the trust fund to his wife 
on inadequate security. Matter of Ran- 
dolph, 134 N. Y. Supp. 1117. 33 B. L. J. 
819. 


A trustee is under obligation to keep ac- 
curate books and records. Gaston v. Hay- 
den 98 Mo. App. 683, 73 S. W. Rep. 938. 
33 B. L. J. 817. 


Sale of trust property.” 


A trustee is not permitted to purchase 
for himself property belonging to the estate. 
Jenkins v. Hammerslag, 28 N. Y. App. Div. 
209, 56 N. Y. Supp. 534. 33 B. L. J. 820. 

Where a trustee sells the trust property 
to his wife, the sale may be set aside. 
Scottish Mortgage Co. v. Clowney, 70 S. 
C. 229, 49 S. E. Rep. 569. 33 B. L. J. 820. 


Removal of trustee. 


A trustee may be removed when it ap- 
pears that he is using the estate for his own 
personal benefit. . Lister v. Weeks, 60 N. J. 
Eq. 215, 46, Atl. Rep. 558; Matter of 
Hirsch’s Estate, 116 A. D. 367, 101 N. Y. 
Supp. 983. 33 B. L. J. 818-19. 

A trustee may be removed when he has 
become mentally unsound. Matter of 
Wadsworth, 2 Barb, Ch. (N. Y.) 381. 33 
B. L. J. 817. 

A trustee may be removed because of 
intemperate habits. Matter of Cady, 36 
Hun. (N. Y.) 122; Bayles v. Staats, 5N. J. 
Eg. 513. 33 B. L. J. 817. 

A trustee who gives no attention to the 
affairs of the estate may be removed. 
Barkley Cemetery Association v. McCune, 
119 Mo. App. 349, 95 S. W. Rep. 295. 33 
B. L. J. 816. 

The court has the power to remove one 
of two trustees when they are unable to 
agree on matters pertaining to the estate. 
Quackenbos v. Southwick, 41 N. Y. 117. 
33 B. L. J. 815. 

The trustee may be removed where he 
acts toward the beneficiary in a partial and 
unfair manner. Jones v. Jones, 30 N. Y. 


LEGAL INDEX AND DIGEST 


J. 813-14. 


J. 816. 
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Supp. 177, Matter of McKeon, 37 Misc. 
638, 76 N. Y. Supp. 312. 33 B. L. J. 
814-15. 

Where the relations between a trustee 
and the beneficiary of trust are so antago- 
nistic as to imperil the safety of the trust 
fund, the trustee may be removed. May- 
dwell v. Maydwell, Tenn., 185 S. W. Rep. 
712; Gartside v. Gartside 113 Mo. 348, 20 
S. W. 669; McKenna v. O'Connell, 84 
Misc. 582, 147 N. Y. Supp. 922. 33 B. L. 


Appointing successor. 

The court has the power to appoint a 
successor where several trustees all resign. 
Royce v. Adams, 123 N. Y. 402. 33 B. L. 


USURY. 


§500. Penalties and remedies where usur- 
ious interest exacted. 


In an action against a national bank to 
recover the statutory penalty for usury, it ' 
is not necessary to allege in the complaint 
a demand for the return of the amount 
claimed. Pauls Valley National Bank v. 
Mitchell, Okla., 154 Pac. Rep.1188. 33B. 
L. J. 430. 

Under the statutes of North Carolina, 
one who a usurious interest may re- 
cover back twice the amount of the in- 
terest paid. If the creditor brings suit the 
debtor may set up this penalty as a coun- 
terclaim. Cuthbertson v. People’s Bank 
of Elizabethtown, N. C., 87 S. E. Rep. 333. 
33 B. L. J. 118. 

A person who has paid usurious interest 
to a national bank may recover from the 
bank twice the amount of the excess over 
the legal rate, but is not entitled to an at- 
torney’s fee. First National Bank v. 
Howard, Okla., 158 Pac. Rep. 438. 33 B. 
L. J. 617. 


WAREHOUSE RECEIPTS. 


§604. Validity and negotiability of ware- 
* house receipt. 

Where warehouse receipts are issued by 
a warehouse to a bank as collateral for a 
loan, and the goods remain on the premises 
of the borrower, the bank acquires no lien 
unless the goods are segregated or so 
marked as to put third parties on notice as to 
the pledge. Peoples Bank of Buffalo v. 
Aetna Indemnity Co., Conn., 98 Atl. Rep. 
353. 33 B. L. J. 745. 


WILLS. 
Revocation ofj will. 


A beneficiary under a will revoked by the 
testator has no standing to contest the 
validity of a subsequent will in which such 
beneficiary is not named. In re Curtis 
Estate, Pa., 98 Atl. Rep. 575. 33 B.L.J. 
851. 
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